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UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


UNITED STATES OF AMERICA 

f 

RESPONDENT Docket No 74-1304 

VS 

ROBERT J. CARROLL 
and DOROTHY CARROLL 

APPELLANTS - 

APPELLANTS PRELIMINARY STATEMENT 


This is an appeal from an order of the United States District Court - 
Eastern District, New York, Costantino, M. United States District Judge, entered 
on January 3, 1974, denying appellants motion to vacate and set aside a judgment 
heretofore entered in favor of respondent pursuant to Rule 60 (B) of the 
Federal Rules of Civil Procedure. 

THE FACTS IN BRIEF 

The facts have been set forth in detail in the affidavit in support of the 
Motion to Vacate. For the convenience of the Court however, the facts briefly 
are as follows. 

At the suggestion and order of Judge Zavatt to have the parties to this 
action reach a compromise settlement, appellant made an offer in settlement 
after much discussion with Assistant United States Attorney Stuart C. Goldberg. 
The record will show that appellant made every effort to learn if a decision was 
rendered in Washington, D.C. where he was tolr determination would be decided. 
After approximately one year appellant in an effort to learn the status of the 
offer was told tha- another Assistant United States Attorney was handling the 




matter at whl-ih time I learned that the Respondent took no action whatsoever 
on the original offer. I then began subsequent negotiations with other 
Assistant United States Attorneys and after Investigations by Agents of the 
Internal Revenue Service and the Feda,ral Bureau of Investigation made at the 
request of Assistant United States Attorney Thomas A. Illmensee in an effort 
to determine my financial status I again made an offer on October 18, 1971. 

This second otfer was made after much discussion with Assistant United States 
Attorney Illmensee concerning my ability to make payment of the outstanding 
obligation. He stated to me that he would recommend acceptance of this offer. 
On December 20, 1971 I received a letter from Mr. Illmensee (copy annexed 
hereto) advising that my offer had been referred to the Attorney General for 
his determination and that I would be notified if the offer was accepted or 
rejected. Again I heard nothing from the government regarding this offer and 
repeatedly telephoned and called in person at the office of the United States 
Attorney for about one year to learn what, if anything, happened to my offer. 

I never received a satisfactory answer but was subjected to threats and abuse. 

To add to my anguish and anxiety the Government then resorted to the harrassment 
of my wife by having the United States Marshall serve an Income execution on 
her employer on two separate occasions. The second income execution was 
levied by the Government after 1 had a written agreement, which is in the 
governments files, stating that no such action would be taken during this 
litigation. Further evidence of the Government's deception concerning the 
appellants. After much argument and reroonstration on my part the Government 
rescinded the order for the Income execution. I tried tor several months to 
see the Chief Assistant United States Attorney in Charge of the Fines and 
Claims Section, a Mr. Rosenzwelg, but was unsuccessful. Upon my insistent 
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urging an appointment was arranged and I visited the office of Assistant United 
States Attorney Rosen veig on January 24, 1973. After a preliminary discussion 
which lasted about five v. . tes Mr. Rosentweig handed me the certified check 
that I sent to the Government on October 19, 1971 as my offer to settle this tax 
matter. He then asked me to sign a receipt that the check was returned which I 
did. I asked him why they held my check for over 15 months without taking any 
action on my offer. We then got into a very heated discussion when I accused 
the Government of practicing a deliberate deception and misrepresentation by 
getting me to sign a Consent Judgment and then falling to follow the guidelines 
and suggestion of Judge Zavatt. He then made the threat to me which I quote in 
my Motion to Vacate. After some further discussion I asked him what it was the 
Government wanted in order to settle this matter. He then and there telephoned 
the Department of Justice in Washington, D.C. and asked someone there what they 
would accept as a settlement in this matter. He asked me to call him in about 
a week at which time he should have an answer for me. I called him about one 
week later which would have been about February 1, 1973. I asked him if he had 
heard from Washington, D.C,, regarding my tax matter and he denied having called 
Washington. I am sure it would be possible to get a record of the phone calls 
from his office to learn if such a call was made. 


On February 13, 1973 I received a letter from the Government («opy of which 
was annexed to my Motion to Vacate), which in effect stated that the Government 
was demanding the entire amount and would make no settlement. I immediately 
contacted Mr. Ralph Mahon, Legal Assistant, who signed this letter in an effort 
to learn who ordered this action. He could not or would not tell me who ordered 
this action. By now it was quite obvious to me that the Government had 
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perpetrated a gross fraud and deception upon me and my wife. For the next 
several months I made serious efforts to renegotiate our original agreement 
without success. Finally as a last resort I saw no alternative but to 
Institute the Motion to Vacate and set aside the Judgment by Consent, I would 
never have agreed to this Judgment had I known that the Government would have 
acted as they did. 

The foregoing is in no way controverted by the Government in their 
answering Affidavit in opposition to the Motion to Vacate, 
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THE QUESTIONS INVOLVED 


1. Was the District Court in error in denying the Motion to Vacate as not 
being timely made? 

2. Should the District Court have taken into account the circumstance that 
the "delay” was caused by the conduct of the Government and not the 
appellant? 


P OINTS TO BE CONSIDERED 

The motion was made within a reasonable time of the discovery by the 
Appellants of the fraud and misconduct of the Government. 

The decision of the lower court appears to hold that if the Motion to 
Vacate is being made pursuant to Rule 60 (B) - subdivision (3), the motion is 
not timely in that it is being made more than one year after the entry of the 
Judgment to which it is addressed, and if it is being made pursuant to Rule 60 (B) 
subdivision (6) it must be denied because a motion under subdivision (6) must be 
based upon grounds other than those specified in subdivisions 1 through 5. The 
District Court, noting that the motion is based essentially on the alleged fraud 
of the Government, concludes that it is therefore a subdivision (3) motion which 
must be denied because of the one year limitation. 

The facts herein present a situation which does not appear to be taken into 
account either expressly by Rule 60 (B) or by the District Court, that is: the 
discovery of the fraud, misrepresentation and misconduct of the respondent after 
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the expiration of the one year limitation. 

As the statement of facts indicates, appellants first discovered the 
Governments misconduct on February 13, 1974 as a result of a letter of said 
date a copy of which was annexed to the affidavit in support of the motion to 
vacate. As the record indicates the substance of the letter was, in effect, 
that the Government would not compromise appellants tax liability. This was 
directly contrary to Judge Zavatt’s order and suggestion to settle this matter. 

As the Court will note the Motion to Vacate was brought on by an order 
to Show cause dated November 9, 1973, which is only nine months after the 
discovery by the appellants of the bad faith and fraudulent intentions of 
the Government. As the statement of facts indicates the appellants acted 
immediately upon the receipt of the letter of February 13, 1973 in an effort 
to resolve this matter in accordance with the instructions of Judge Zavatt and 
brought the Motion to Vacate only as a last resort when it became apparent to 
the appellants that the Government had no intention of following the suggestion 
and order of the District Court. The Governments statement in its affidavit in 
opposition to the motion to vacate "that the government is not obligated to 
accept any offer to compromise the judgment" is further proof that the Government 
never intended to act in good faith in connection with a settlement as suggested 
and ordered by Judge Zavatt. 

For the foregoing reasons it is readily apparent that the motion to vacate 
was made within a reasonable time. If Rule 60 (B) is to be construed in the 
manner set forth by the District Court, neither the appellants herein nor any 
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party slmularly situated can seek relief from a Judgment to which they consent 
in good faith and subsequently find more than one year later that the Judgment 
Creditor, in this case the Government, has acted in bad faith in obtaining the 
Judgment. 


CONCLUSION 

Under the facts herein Appellants are entitled to relief either under 
subdivision (3) or subdivision ''6) of Rule 60 (B) of the Federal Rules of 
Civil Procedure. 


Respectfully submitted. 
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UNITED STATES Al'TOllNEY 

Eastern Dintrict or New Tohk 
Federal Buildino 
BROOKLYN. N. Y. 11201 


December 20 , I97I 


Mr. Robert J. Carroll 
3111 Aurelia Court 
Brooltlyn, New York 

Rej U.S, V. Robert J, Carroll, et al. 

Dear Sir; 


Your offer to compromise the Government's 
tax Judgment has been transmitted to the Attorney 
General for his determination. 

You will be notified in writing v/hen a 
determination to accept or reject the offer is made. 

Very truly yours, 

ROBERT A. MORSE 
United States Attorney 

By —■ 

Thomas A, Illmensee 
Assistant U.S. Attorney 
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l/NITED STnTES DISTRICT COURT 
H^SViSRN DISTRICT 9F NEW YORK 

UNITED STATES OF AiVIERICA 


. RC'/UEn;T iT, CMIROLL and 
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65-C-354 


MEMCRANDUf'l ORDER 


-- JAI\o~ 1 ^ 1/4 

Appearancss: 

Bradford SpiRlxaan^ Assistant United States Attorney, E.D 
for the United States 

Robert 0. Carroll and Dorothy Carroll, pro so 


COSIVJSTINO, D„J. 


Defendants hate moved for an order vacating and sottin 
aside a consent judc'ment entered into on Daceivbe.v 2X, iyoT 
between them and the United States. The United States 
o]]'T ti'ii-j ra»*/t.i c.“. ”.'4*4 the that tht-r.' j.<jd \j 2 1.j-i4> t 

within v;hioh a motion for relief from 3ud9’.aa4.t <'.4ri oe 
puj’suant to Federal Rvile of Civil Rroor.doce SO ^o) , 'na.s Irni^ 
stfice fcvnjired, 


7110 jud'jtienL entcrocl into horo aro.se. a:, the r..';;ult o: 
tin as':.n;js;ntat for taiie-j dto i.r» th-4 'intern?. 


Service. 7 ,'no arrvoant agreed upon i/as 1,'■'Ss. 3 i>. i.coordia 


ONLY COPY AVAILABLE 








to the defendants no attempt v/as mi.de to e;<ocnjte on uha 
judgment until Fehtuary 13, 1S73. In the interim dorendtr. 
allege that they ...nade several attempts to settle the matte 
for lesser amounts and that through their own ir.vestigatio. 
they discovered that their offers were never sent to the 
apprepriaLii autho.ritiea for or-spbanco. Thr ^o'vorn ri n 

that the defendants agreed to neke F.onthly poy.-nanc: 
but none hjs been received since July 15, ISo3. 

Defendants have specified that their ihile GO (b) niotio.. 
is based upon either reason (3) (fraud, mJ.creprG5a<^nbncj cn, o 
or.her misconduct of an adverse party), or (G) (any ocher 
reason justifying relief from the operation of fhe 
Fcaeral Rule 60(b) aays that irotionc under ro.i-cna (iy 

(3) must be made not move than one ycDV OiTter th.-> 3.i0uT...cut 
has been cntcied iaato. , 

r.2a 699 (2d Cir. 197?./, cert, denied 40'’- U 5 o*’’^ • •- 

denied 409 U.S. i&39 (1972). Accordingly, rcaaor .' 3 ; 
untiireiy. 


'iho cwiirL ht\s the pivi/cr to grar-i; c'^jiccbi.f 
firom filial judyuonts pursuant to 60 (o) (6/, bvi t .a.', 

coiHUt.ions muot o.^:l.st before a coorc car- use f-u ov; •. 
xirst, the party soeKing ru.licf iru.st do ro uitlun i ru...,^. - 







able period of time. Second, the motion must be based on 
something other than one of the first five reasons in Rule 
60. Finally, the Relief mu^-be just i^ed. Sev^ys ko v.. 
Chase Manhattan Bank , supra ; 7 Moore's Federal Practice 
5 60.27[lj (2d ed. 1970); XTnited States v. Er doss, 440 

F.2d 1221, 1223 (2d Cir. 1971). cert, denied, Ilorvatxi y . 
United States, 404 U.S. S49 (1971). 


Here the motion was made November 5, 1973, aJraos 

six years after the signing of the censant decree snd the 

% 

defendants are complaining of the governmant's misconc.riCT; 
in not accepting their offers of sett.lemeni:. The rolier 


request is 


re.-jconablo 


nov. justified because the time lapse v.-es u.n- 
and the motion is in reality based oa r. Rule 


60(b)(3) reason. 

Accordingly, defendants' motion to vacate aaJ 
set aside the cojisenc decree rs denien. • 
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